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DIGEST 


I. TRADE-MARKS GENERALLY. 
I, 1. Narure or Trape-Marx Rieuts. 
I, 1, § 1. Character of Right. 


b. Basis of Right. 

Good-will, regarded as property, has no meaning except in connection 
with some trade, business or calling. It is inseparable from the business to 
which it adds value and exists where the business is carried on. Such 
business may be carried on in one place or in several. 203 


I, 1, § 2. Extent of Right. 


a. As to Territory. 

On December 28, 1914, the French Sequestrator, under authority from 
the French Government, seized and attached all the properties then owned 
in France by G. H. Mumm & Co., for many years producers at Rheims 
of champagne and other wines bearing the trade-mark “Mumm.” On 
August 11, 1920, all the property of G. H. Mumm & Co. so sequestrated, 
was conveyed to the plaintiff, said sale including all trade-marks and the 
good-will of the business, not only in France, but in all foreign countries. 
Held that the situs of G. H. Mumm & Co. was Rheims, France. 203 


b. As to Goods. 

A trade-mark owner is entitled to protection, not only for his trade- 
mark as applied to the general type of goods on which it is used, but has a 
right to be protected against the use of the mark in a field to which his busi- 
ness may naturally expand. 234 


Plaintiff, a manufacturer of portable electric lamps under the trade- 
mark “Aladdin,” sued to restrain defendant, a manufacturer of kerosene 
lamps under the name “Aladdin,” from extending the use of this mark to 
portable electric lamps. While the owner of a trade-mark has the right to 
use it on additional goods of the same general class, the fact that defendant’s 
United States registrations of the word “Aladdin” specifically exempted 
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therefrom electrical apparatus, and that the name “Aladdin,” because of its 

suggestive meaning, is not susceptible of exclusive use, held that plaintiff 

was without right to restrain defendant from using the word on electric 

lamps. Inasmuch as plaintiff had never manufactured kerosene mantle 

lamps, defendant held to be entitled to an injunction restraining such 

use. 305 
Contra. 

Appellant, which began the use of the word “Aladdin” as a trade-mark 
on kerosene mantle lamps in 1908, held entitled to use such mark on portable 
electric lamps as a natural extension of trade-mark use made necessary by 
the introduction of electricity. Therefore, the adoption by appellee in 1920 
of the word “Aladdin” as a trade-mark for electric lamps held calculated 
to deceive purchasers and an infringement on appellant’s right. The decision 
of the lower court, restraining appellant from using the said word on port- 
able electric lamps was, accordingly, reversed. 427 


ce. As a Monopoly. 
The trade-mark “Aladdin” having been registered in the Patent Office 
for more than forty different articles, held not to be an original, arbitrary or 
fanciful term and the right to use it was, therefore, limited. 304 


I, 1, § 4. On What Goods. 

Defendant, shortly after plaintiff had adopted the word “Suavelle” as a 
trade-mark for women’s and children’s dresses, and had registered the same 
in the United States Patent Office, began to use the word “Swavel” on a 
cloth sold to others, who made it into various articles, such as women’s 
garments, bridge table covers, rain coats and shoes. The lower court, 
in a suit between the parties, enjoined defendant from using its trade- 
mark on women’s and children’s clothing, but permitted its use on the other 
goods. Held on appeal, that, inasmuch as the goods were sold in the same 
trade channels, the injunction should be extended to cover all defend- 
ant’s goods. 543 


I, 1, § 5. License to Use. 

Appellant, by licensing the use of the word “Monarch” as a trade-mark 
for a furnace made by it to a selling concern which had the exclusive sale 
of such furnaces in Kentucky and sold them under its own name, the said 
contract being in force from about 1902 to 1927, held not to have abandoned 
the use of the mark, either in Kentucky or elsewhere, on the expiration of 
the said contract, particularly as it had always been known to the trade as 
the real manufacturer and aided the licensee in advertising the goods. 459 
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DIGEST 


I, 2. War May Be a Trape-Mark. 


I, 2, § 3. Descriptive and Generic Terms. 


(See also p. xxvi.) 


The following marks are held to be descriptive: 
“Bourion de Luxe” 100 WSC y : 2 606s oeveiwiacncadanwetengenes 155 


Although the right to a descriptive term, that has acquired a secondary 
meaning, is not an exclusive ownership or monopoly of the word, the owner 
can restrain others from using the word in any manner calculated to mis- 
lead the public as to the origin or ownership of the goods. But he cannot 
restrain them from using the word in connection with goods to which it 
properly applies and which it honestly describes in a manner that does not 
copy or colorably imitate his use. 500 


Plaintiff in 1887 began to use the word “Junket” as a trade-mark for 
a powder used in making desserts, which mark it registered under the 
Acts of 1881 and 1905, and since widely advertised and used in connec- 
tion with its said product. Held, that, inasmuch as the word “Junket,” 
prior to plaintiff’s first use thereof, was a common descriptive word indi- 
cating, among other things, drinks made of cream and rennet, also cheese 
cake and milk curds, plaintiff could not claim an exclusive right to its use 
sufficient to enjoin defendant’s use thereof to honestly describe his dessert 
powder, especially as defendant did not use the same with intent to 
deceive. 500 


The following marks are held to be non-descriptive and valid: 
“RustICide,” for a rust-removing and rust-resisting compound.. 234 
“Hy-Vis” and “Oil Man,” for lubricating oils................. 295 


I, 2, § 4 Marks Publici Juris. 
A word or device in common use which is not susceptible of being a tech- 
nical trade-mark may, nevertheless, be used in such a manner as to confer 


on the user the right to be protected against a subsequent similar use by a 
competitor. 521 


To make out a right predicated on the use of a word not subject to 
exclusive appropriation as a trade-mark, a more extensive use must be 
shown than in case of a word subject to exclusive appropriation. 521 
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I, 3. Trrte to a Trape-Mark. 


I, 3, § 1. Creation. 
The registration of a trade-mark under a statute is deemed prima facie 


evidence of ownership, but the property right depends on acquisition by 
prior use. 401 


The mere origination or adoption of a trade-mark does not, without 
more, confer a right to prevent its use by others. There must be a use 
under such circumstances as to publicity and length of.time as to show 
an intention to adopt the word or symbol as a trade-mark. 521 


I, 3, § 2. Assignment and Devolution. 


a. By Sale of Business. 

Trade-marks are incidents and appurtenances to businesses and trades. 
They have no independent existence and may not be sold in gross, but attach 
to and pass with the good-will of a business and, appurtenant to it, are freely 
and easily sold. 87 


In the case at issue, held that certain trade-mark registrations of the 
word “Mumm” granted by the U. S. Patent Office to the firm of G. H. 
Mumm & Co., the French concern, were a part of the property seized by 
the French Sequestrator in 1914 and were by him validly conveyed to the 
plaintiff company as the purchaser of the business. 203 


In the absence of evidence to the contrary, it will be assumed that trade- 
mark rights pass with the sale or transfer of the business. 363 


The use of a trade-mark cannot be the subject of contract divorced 
from the business or property to which it was attached. 363 


The property right in a trade-mark can be transferred by will and by 
assignment, but cannot be transferred in gross or at large, like rights 
under a patent. Moreover, such property right passes with a transfer of 
the business to the transferee. 363 


The general rule is that a personal trade-mark or trade-name is not 
assignable. Exception, however, has been made where the trade-mark or 
name has been so employed as to be deprived of its personal nature and 
has come to indicate that the goods bearing it are of a certain standard, 
kind or quality or are made in a certain manner or after a certain for- 
mula. : 536 
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b. By Insolvency. 
Trade-mark rights pass to trustees in bankruptcy and to the purchaser 
of the former business from the trustee in bankruptcy. 363 


The sale by the receiver appointed to take over defendant’s assets of the 
latter’s trade-name “Hudgen’s Permanent Wave Shop” without the sale 
of the business in which it was used, held invalid. 536 


I, 3, § 3. Abandonment. 

In the case at issue, held that appellant did not lose title to its trade- 
mark during the period of forfeiture of its charter. On the other hand, its 
allegation of damage suffered by it from the use by appellee of its trade- 
marks and trade-name, held not to have been proven sufficiently to warrant 
an award of damages. 168 


Abandonment is a matter of action coupled with intention showing a 
determination not to enjoy the right any longer. 459 


I, 3, § 6. Forfeiture. 

Where the plaintiff company, whose predecessors had adopted as early 
as 1788 the trade-name “Stewart Distilling Company” for use on whiskey 
for medicinal purposes, in 1929 forfeited its charter in the State of Mary- 
land by failure to pay its franchise tax, which charter was revived on Sep- 
tember 20, 1933, held that plaintiff could not prevent the defendant from 
adopting, during the period of forfeiture, the word “Stewart” or the corpo- 


rate name “The Stewart Distilling Company” for use in connection with 
whiskey. 168 


I, 4. INFRINGEMENT. 


I, 4, § 1. Elements. 


Held that the notation “No. 5,” used by plaintiff as a trade-mark for 


perfume, has acquired a secondary meaning as distinguishing plaintiff's 
product exclusively. 17 


Where plaintiff first used the words “Popular Mechanics” as the name 
of its magazine in January, 1902, and was using the title in April, 1928, 
when defendants began the use of the words “Modern Mechanics” on a simi- 
lar publication, held that the word “Mechanics” had come to have a sec- 
ondary meaning as indicating plaintiff's publication exclusively. 95 
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The use by defendants on whiskey of cartons which were Chinese copies 
of plaintiff’s cartons held to have been adopted in fraud upon plaintiff's 
business. This fact, therefore, was found to be contributory to the infringe- 
ment and to corroborate the evidence as to secondary meaning. 155 


A manufacturer’s trade-mark is infringed when used in connection with 
genuine goods repackaged by another from larger containers without 
authority. Defendant bought in open market “Bayer Tablets of Aspirin” 
in large trade packages bearing the trade-mark “Bayer,” and repacked 
the tablets in tin packages upon which he caused to be printed the name 
“Bayer.” Defendant in connection with the sale of the repackaged goods 
distributed display cards and window strips displaying the name “Bayer,” 
and also sent post cards to retailers offering “Bayer Genuine Aspirin.” 
Held, infringement of plaintiff’s trade-mark. 163 


When a trade-mark is likely to deceive the purchasing public, the use 
will be enjoined, although the plaintiff may not be seriously in need of 
protection. The courts, however, will not interfere when ordinary precau- 
tion by the purchaser would enable him to discriminate one article from the 
other. 363 


The test in a case of trade-mark infringement must be whether the 
similarity of the trade-marks would mislead the ordinary observer. 365 


The function of the trade-mark is to point out distinctly the origin or 
ownership of the article to which it is attached. Where, appellant in 1908, 
began the sale of kerosene mantle lamps under the trade-mark “Aladdin,” 
which sale it has continued with increased scope till today, the use of the 
word “Aladdin” on a lamp put out by any company other than appellant 
must invariably deceive and confuse the buying public. 427 


Where the plaintiff had adopted and used since the year 1899 the nota- 
tion “A. & P.” as the salient feature of its corporate name, which device 
it made prominent on all its store fronts, the adoption by defendant in 1931 
of the name “A. & P. Cleaners & Dyers, Inc.,” and its use thereof in its 
store windows and other advertising, held to be deliberate simulation and 
infringement of plaintiffs trade-mark. 557 


I, 4, § 2. Conflicting Marks. 
(See also p. xxvii.) 


The following marks are held to conflict: 
SW AVEE CAE OE 5S POR RE ES ASS Rass 14, 548 
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“Modern Mechanics” and “Popular Mechanics” ................ 95 
“Wonaer Mix” ana: “Riise: Wi eos cocks eee 119 
“Na Buamer”’ and: “Due Baaiel” oscesiensts Se atndcccieen cess 121 
“Ergoapiol” and “Ergot and Apiol Compound” ................ 316 
“Italian Balm” and “Madame Duval’s Italian Balm”............ 507 
“RGGKOR (SIRE GOR CRE: aire sien dd alten we Wh Sadam rat eenaaeanens 568 


The following marks are held not to conflict: 


“Empire Brewery” and “Empire City Beer” ................. 66 
“E. & Po Foo@ Company” aha “EE Ges «cies cencseees 138 
“Goodyear” and winged foot and “Guptill” and winged foot.... 363 
“Qk” SINE TMRWIENUNU ede cdecnteaesatseecdseneanwecnemeeeus 578 


A trade-mark consisting of the notation “P & L” enclosed in a 
circle, held not to be confusingly similar to a mark consisting 
of the letters “AL,” also enclosed in a circle ................. 485 
“O. B. N. & Co.” on arrow and letter “K” on arrow............. 550 


I, 4, § 3. Goods of Same Descriptive Properties. 
The following goods are held to have the same descriptive properties: 
Silk suede and other rainproof cloth and a waterproof garment 
Navid: a GUC TRO TAM aac 2a Sas tino pan Pewee nena de nee 14 
A chemical preparation for removing rust from metal parts by 
external application, classed as a similar preparation applied 
externally, notwithstanding that the chemical constituents of 
the respective products were different ...................... 234 
‘EGOUH: DPGSHER ane tot: PUWEEP 6 5525 ices ha ein dones 382 


The following are held to be goods of different descriptive properties: 


Kerosene mantle lamps and portable electric lamps .......... 305 
EWI) QYGKS SCCM GUNG THABIINES  . 5.06 5c sa ose lecn eae cee as AT4 
Depietories: Gil CEOGORRINE cs .cc das esa itiaien. Seba ees 475 
Granular soap and water-softening material .................. 578 


I, 4, § 6. Adulteration of Goods. 

Plaintiff and its predecessors had since 1919 continuously used the words 
“HyVis” and “Oil Man” as trade-marks for lubricating oils, said products 
being 100 percent pure Pennsylvania oils and as such extensively advertised 
and sold throughout the United States. Defendant, incorporated in 1928, 
contracted with plaintiff's predecessor to take over the business of the 
latter’s Minneapolis branch, thus acquiring the exclusive right to sell plain- 
tiff’s oils under the said trade-marks in that territory, the understanding 
being that the oils furnished defendant by plaintiff were to be 100 percent 
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pure Pennsylvania oils. For several years thereafter, defendant not only 
failed to pay to plaintiff the minimum royalty specified under the contract, 
but also adulterated the lubricants sold thereunder by the use of inferior 


oils. Defendant enjoined from the further use of plaintiff's trade- 
marks. 295 


I, 5. Surrs ror INFRINGEMENT. 


I, 5, § 1. Jurisdiction. 
In an action for infringement of a registered trade-mark, the court had 
jurisdiction to determine the issue of unfair competition. 17 


I, 5, § 3. Pleading and Practice. 

In the case at issue, although plaintiff did not allege that the amount in 
controversy exceeded the sum of $3,000.00, it appeared that the value to the 
plaintiff of its right to the use of its trade-name and good-will exceeded 
such sum. The immediate pecuniary damage is not a test of value, but the 
value to the complainant of the business to be protected. 557 


I, 5, § 5. Defenses. 
Dissimilarity in package and price is no defense in an action for infringe- 
ment against one having an exclusive right to a trade-mark, although such 
dissimilarity is a defense tending to disprove unfair} competition. 319 


c. Laches. 

Where plaintiff and its predecessors began to use the trade-mark 
“Rust-I-Cide” on their product in November, 1920, and continued such 
use, but did not bring suit against defendant until June, 1934, held that 
there was no estoppel because of laches, inasmuch as financial conditions 


during the years mentioned were a sufficient excuse for failure to bring 
action. 234 


Where defendant had, since 1926, known of the plaintiff's use of the 
word “Aladdin” on electric lamps and made no protest until 1933, held it 
was estopped because of acquiescence. 305 


Where defendant and its predecessor, who was first to employ the word 
“Aero” in connection with his gasoline and oil business, first used such 
word as a trade-name for a high grade quality of gasoline, but upon learn- 
ing in 1904 of the adoption by plaintiff of the word “Aero” as a trade-mark, 
failed to take action against such use, held that defendant had failed to 
show such a use as to constitute a property right therein. Plaintiff, on the 
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other hand, held to have given the word “Aero” a secondary meaning as 
indicating to the public its gasoline exclusively. 521 


Where plaintiff notified defendant’s predecessor of its objection to his 
use of the “A. & P.” trade-mark on May 27, 1930, but did not file his bill 
until May 31, 1933, held that such delay did not deprive plaintiff of its 
remedy by injunction, as there was no evidence of plaintiff’s acquiescence 
in the use of its insignia. 557 


The fact that defendant showed a fraudulent intent to mislead customers, 
held to be a sufficient answer to the charge of laches. 568 


Where plaintiff brought suit within one year from the date of its last 
complaint to defendant concerning the latter’s use of the word “Hudson,” 
held there was no laches. 636 


II. REGISTRATION OF TRADE-MARKS. 
II, 4 Errecr or ReGistration. 


II, 4, § 2. Act of 19085. 
Registration in the United States Patent Office does not create substan- 
tive rights but merely gives certain procedural advantages. Moreover, such 
registration does not enlarge common law rights in the mark. 363 


a. Ten-Year Clause. 
The registration of the words “Campana’s Italian Balm” as a trade- 


mark for toilet preparations under the ten-year clause of the Act of 1905, 
held valid. 507 


Although the registration of a trade-mark under the ten-year clause of 
the Act of 1905 removes the obstacles which had theretofore existed in the 
case of geographical names, nevertheless, marks of that class did not by 
registration acquire the status of a technical trade-mark and carry with 
them full and exclusive rights. They still depend for their validity and 
scope upon the doctrine of secondary meaning. 507 


II, 5. Tue Apprication. 


II, 5, § 7. Amendment of Application. 
Where appellant asked permission to amend application by eliminating 
therefrom certain goods held to conflict with opposer’s goods and the peti- 
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tion was denied by the Commissioner, held that, as there was no error 
assigned in such denial, the court could not here consider it. 400 


II, 5, § 10. Disclaimer. 
The phrase “applicant does not waive any of its common law trade-mark 
rights in and to these words ‘Germ Processed’” by themselves, held to be 
without effect so far as registration was concerned. 175 


Where, in an earlier application to register a composite mark consist- 
ing of a triangle and bar with the words “Conoco” and “Germ Processed,” 
appellant had filed a disclaimer of the words “Germ Processed,” it was held 
estopped because of such disclaimer from later registering a trade-mark 
consisting of the same words. 175 


II, 8. ReoGistrasLe Marks. 


TI, 8, § 1. Color. 

Mass color is not subject to exclusive appropriation. Where, however, 
a party adopts a distinctive, colored symbol such, for example, as a crescent, 
a star, a cross, a circle, a square, or the like, its use will be protected. In 
my opinion, however, the selection of the symbol must be entirely arbitrary 
and fanciful and not controlled by physical characteristics that are com- 
monly present in the goods in question. Accordingly, when the party 
arbitrarily selects a purple crescent and is the first to apply it to a particu- 
lar class of merchandise, the scope of protection should include crescents 
of different colors. On the other hand, when mass color is applied to an 
entire structural part of a piece of merchandise such, for example, as the 
handle of a tool, the stock of a gun, the steering wheel of a car, the base 


of a lamp, etc., it is to be doubted whether color so appropriated is entitled 
to registration. 618 


II, 8, § 3. Descriptive and Generic Terms. 
The following marks are held to be descriptive: 
PCAMGOUCe,” IOP REM CROORD oo.éo6s ca cheek Sean eewee Benes 23 
“Certified-Perfect,” for diamonds 


Se aR Te ae arene eee 31 
“Vegetiaed Iron,” for vegetined irom ........66.66scccscceees 40 
IDEMGATS SRCAYON, SOY MUN 1965 86 iin eyoow neko wi ve awl tee ae woe 153 
“Kosher,” for liquid oils, waxes and greases used for detergent, 

medicinal and pharmaceutical purposes .................... 353 
SEAL AOCUAUG, TOR PERNOIMIE 55 sisv 5 can ensuites ovis tated oes ve ees 574 
“Translucent,” for knitted, netted and textile fabrics ......... 622 
“Tasteless Chill Tonic,” for a medicinal preparation ........... 622 


XXxvi 





- 
ibs 
es 
bg 
ee 
bc 

= 
h 
; 
he 
iy 
i 


HOE IDPOS Sita 


oa 
* 
ia 





DIGEST 


TT ID i aisinsistisin eid inigagadacheiesasades ceaseanee: 625 
“Dry Pac,” for heat-insulating material ...................... 626 


The following mark is held not to be descriptive: 
SBOWUI “EOP HARE PN ood cokcals 20 Us vatass eoanueusas etme 353 


II, 8, § 4. Marks Publici Juris. 

Whether the word “Ace” is publici juris or not, held that the registrant 
was not entitled to its exclusive use on lubricating oils. However, in order 
to entitle appellant to registration its mark must be such that, when con- 
sidered as a whole, it would not be confusingly similar to registrant’s 
mark. 403 


II, 8, § 5. Geographical Terms. 

The following marks are held merely geographical: 
“Britishers,’ for shoes 
The words “Canada Dry” printed across the face of a map of 

COM, fetta chen coe daw as Relat dame tne ey nauaterue eae as 574 
“Sierras CHa” Gee: WH 6 osc ocd awsiines varewincecees 665 


II, 8, § 6. Proper Names. 

Held that applicant is not entitled to register a mark consisting of the 
notation “McCoy” in English block lettering on the ground that the mark 
is a mere surname, not written, printed, impressed or woven in any particu- 
lay manner. 4T7 


II, 8, § 20. Conflicting Marks. 
(See also p. xxii.) 


The following marks are held to conflict: 


“PerOe GRRE TENGE ocd ieee tikk one sleds tie OS ene 28 
We es Ge CCIE. bce tenes deuce eee 35 
“Quaker” and “Quaker A,” and “Quaker State Medium”...... 143 
“CRP RCNN dukes Bs MRE Sate ke, a8 ve ndiielns Guat aa Diaieeaed Mae 194 
SNiemel Sucm Oa “NIG. SORP” | oss cov od os ctacksceeiadecwands 199 
ee” Se NE | heidi ods bwsetetsanns ia dieyen eee 342 
Te ee Ge SO sbee aes eb adnad eoannciessvalioe 352 
“Red Indian,” and picture of Indian colored red.............. 541 
“POwWereae ‘SHG “FOWOMME 2c dscck dc caeccdeiecceee ee 619 
 RRMGG GN I Sie oss eS See AS 621 
“REGS” CU CREOPORE cris dicardcciwoneviewdad ace Sa eee 661 
TER (MAND THRONE 68255855 Gsas Gale estub dd weenelru se ee ee ee 661 
"Se Pavera dy “Qn BAVOME 6.28) nateceeGenesud< temeaeeeen 663 
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A mark consisting of the word “Ace,” printed in large letters across the 
face of an ace of spades playing-card, with the word “Pen” above and the 
words “Motor Oil” below, held to be confusingly similar to a mark com- 
prising the word “Ace” in large block letters above the broken outline of a 
triangle. 403 


The marks of applicant and registrant are each pictured as a procession 
of human figures in an arrangement suggestive of a frieze. The individual 
figures of the two marks are quite different. Those of the registrant appear 
to be sailor boys and girls, or, as applicant states, a “Mexican pageant,” 
while those of the application suggest Colonial attire or possibly a Mardi 
Gras or masquerade procession. Each mark is a succession of small black 
silhouetted figures. They give the same impression as casually viewed and 
are distinguishable from one another only by attentively noticing the individ- 
ual figure. Viewed from a little distance, the marks look very much 
alike. 662 


The marks involved elude adequate description. Both display fantastic 
representations of men, which counsel are pleased to call “modernistic.” 
The opposer has three men, with hats but no heads, and with legs but no 
feet. The applicant claims to have only one man, but opposer insists it 
has two. Possibly a man and a half would more nearly approximate the 
truth. Certainly it has two sets of legs (sans feet) but it is not clear where 
opposer’s counsel finds the arms and torso of the second man, and I can 
discern but one head. Both sets of figures are printed in solid black 
and both are inclosed in a heavy black circle. 663 


The following marks are held not to conflict: 

A mark consisting of a rectangular design, each side of which extends 
outwardly to form a triangle, and within which is inclosed an inverted 
pyramid, the peak touching the lower right hand corner of the rectangle and 
the base forming a square background in the upper left hand corner, upon 
which is arranged a monogram of the letters “EA.” The pyramid is broken 
near the base with two white triangles, one of which completes the outline 
of the small square, the intervening space assuming the form of an inverted 
“L,” and a mark described as “a fanciful design in which a square is located 
in the angle of a right angled figure, both of which are located within the 
angle of another right angled figure.” 41 


A mark consisting of a woman’s face in profile, with duplicate silhouette 
profile inclining backward and having a horizontal base line extending 
toward the left with the word “Krank” in gold type, with a long line pro- 
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jecting from the initial “K” and extending parallel with the profiles, held 
not to be deceptively similar to a mark consisting of the representation of 
a woman’s head and shoulders, with neck elongated and face and profile 
below with the word “Marinello” appearing thereunder, the hair and facial 
features being clearly shown in the trade-mark. 57 


A mark consisting of a red oval having embossed thereon the word 
“Genuine” and the word “Panco,” a trade-mark consisting of a red disk. 471 


"Ee Ge WIE eal eeedeiwede ewan eiaanse eee ree 179 
“Penpic@ent anh “Pepeouee” 202. ss .e Saccneds ceases 357 
*RGGLee «( RROUE | yk asic dueconwatenbereneeore 393 
“SWCRNGICR ‘ME? “NOURRUOE sions ni aoa he See aa eee 396 
“DUORWCCC GHEE “CRMOWGINEER iS. din con ewes ccetn denen ec eee 473 
““RUWIGN G0, CMR eb siaitcahew aca eareas eeu smeheae eee 627 


II, 8, § 21. Goods of Same Descriptive Properties. 

The following are held to be goods of the same descriptive properties: 
A medicated textile for the treatment of hair and scalp and a balsam 
used for coughs, colds, bronchitis, croup and hoarseness. 28 
Diamonds and finger rings, bar pins, scarfpins, bracelets, sautoirs, watch 
chains, gem settings, mesh bags, vanity cases, berrettes, brooches, belt 
buckles, collar pins, cigarette cases, cigar cutters, collar buttons, earrings, 
watch fobs, necklaces, neck chains, necklace clasps, medals, cuff buttons, 
shoe buckles, lockets, tie clasps, watch-chain snaps, and veil pins, all these 
articles being made of or coated with precious metal. 31 

Insecticides and medicated nose and throat drops and medicated 


COME GFONE ANG Nver Yume 2.6.6 23 eect oxee cane icay sae oe 179 
Soap chips and “a detergent preparation in crystal form for wash- 

ing, cleansing and the harmless bleaching of clothes” ....... 347 
WEN Oi WHR cscs gees oi rtnewekdtean ay oeeuueue res 355 
Automobiles and automobile tires: ... 06: cc. cn cscs cess 627 


The following are held to be goods of different descriptive properties: 
Refrigerators and refrigerating apparatus and relays, thermo- 


state ana thermodtatic controle: ... 2.655. ce sci dice ens cvcees 400 
Motor lubricating oils and centrifugal separators ............... 421 


Combination adhesive cement and lubricating oil ............. 423 


Laundry and dishwashing machines, wash boilers and apparatus for 
converting the same into combined laundry and dishwashing machines, and 
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electrically operated and thermostatically controlled liquid fuel-burning 
devices. 418 


II, 10. No Trape-Marx Use. 


Held that applicant is not entitled to register, under the Act of March 19, 
1920, the expression “Relief Process” as a trade-mark for printing matter 
in the form of envelopes and letterheads, on the ground that those words 
constitute merely a trade-term for a certain kind of printing and therefore 
cannot function as a trade-mark. 360 


Held that the applicant is not entitled to register a trade-mark for 
trucks, automobiles, and horse-drawn wagons, where it appears that the 
applicant is not selling such goods, but his business consists merely in 
rendering a service. 628 


II, 13. Opposrrions. 


II, 13, § 1. The Opponent. 

Although appellee’s trade-mark, consisting of the word “Certified,” and 
registered under the Act of November 19, 1920, was descriptive, held, never- 
theless, that appellee had the right to oppose the registration of appellant’s 
mark consisting of the words “Certified-Perfect.” 31 


Appellee opposed the registration by appellant of the word “Hostess” 
as a trade-mark for refrigerators and parts thereof on the ground of 
its use of the said word in its advertising as a trade-mark for a certain 
type of refrigerators, such refrigerators, however, all being sold under the 
trade-mark “Electrolux.” Held that, although appellee did not use the 
word “Hostess” as a trade-mark, nevertheless, because of the fact that its 
customers sometimes used the name in ordering refrigerators, that its use 
was, therefore, analogous to a trade-mark use and that appellee would be 
damaged by the registration of the mark by appellant, the decision of the 
Commissioner upholding the opposition was affirmed. 407 


Held that opposer is not entitled to rely upon the one-time use of the 
word “Kwix” as a trade-mark for soap in opposing the registration of the 
notation “Quix” for use on a chemical water softener, since the opposer had 
not been using that mark at the time the opposition was filed nor for several 
years previous thereto. 577 


II, 13, § 2. Notice. 
Held that the notice of opposition was not fatally defective because the 
president, who had signed a notice, had not signed the affidavit thereto. 476 
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II, 13, § 4. Answer. 

Held that the applicant is not estopped to raise the question of abandon- 
ment of the mark by the opposer where the acts relied upon to establish 
abandonment occurred after the decisions in certain prior proceedings 
between the parties. 359 


II, 13, § 9. Suspension. 


Suspension of opposition proceedings was refused for purpose of con- 
sidering ex parte matters not of record, but set out in affidavits. 200 


II, 13, § 10. Evidence. 

While the motives for adopting marks and the equities between the 
parties involved in the use of such marks may be proper matters to have 
in mind when considering questions of registrability, they are not matters 
which can be controlling where the question of confusion is the sole issue. 194 


a. Res Adjudicata. 
While all matters passed upon or which properly could have been passed 
upon in a prior cancellation proceeding were res adjudicata, matters trans- 
piring later in an opposition proceeding held not so classified. 200 


II, 17. CANCELLATION. 


II, 17, § 2. Who May Apply. 

Inasmuch as a trade-mark registration may be cancelled only if the regis- 
trant “was not entitled to the use of the mark at the date of his application 
for registration thereof,’ registrant-appellee, owner of the trade-mark 
“Chase-O,” registered on December 9, 1913, was held not estopped from 
suing to cancel the registration of the word “Chipso,” dated April 12, 1921, 
from the mere fact that appellee, subsequent to the latter date, made changes 
in its labels which made it more nearly resemble appellant’s. 342 


II, 17, § 5. Evidence. 
In a suit for cancellation of a registered trade-mark, the question of 
validity of the registration will not be considered. 23 


Invoices showing sales of goods bearing the litigated trade-mark intro- 
duced by appellant to prove grounds for cancellation, held ineffectual, in the 
absence of goods actually showing the mark, in establishing date of use. 143 


Where appellant’s motion to reopen for the purpose of presenting 
newly discovered evidence was granted, held that appellant was without 
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right to adduce any additional testimony other than that specified in the 
motion. 144 


Where, appellant, a German organization, had registered the word 
“Aesculap” as a trade-mark for surgical and medicinal instruments on 
April 1, 1930, the registration being a renewal of one granted the appellant 
June 28, 1900, held that, inasmuch as the right and title to the original 
registration had passed through a series of assignments to the appellee, 
appellant’s American agent, appellant was no longer owner of the mark 
and, therefore, its second registration should be cancelled. 185 


Where no evidence of registrant’s use of the mark at time of filing peti- 
tion for cancellation was introduced, the petition was dismissed. 540 


A petition to cancel registration by Gordon Distributing Co., Inc., of 
the term “American Gordon’s” as a trade-mark for non-alcoholic, maltless 
herb beverage, held not sufficient to justify cancellation as there is no show- 
ing by petitioner that it was using the term “Gordon’s Dry Gin” as applied 
to gin at the time it filed petition for cancellation. 616 


a, Res Adjudicata. 

Where appellee’s predecessors in 1920, when filling application to register 
a mark consisting of the words “Cy’s Liquid Solder,” disclaimed the words 
“Liquid Solder” as descriptive, and in a later interference between the 
parties, appellant successfully pleaded that appellee was estopped from 
registering the said mark because of such disclaimer, held in a proceeding 
to cancel the registration of the words “Liquid Solder” by appellant that 
the doctrine of res adjudicata was not applicable, that appellee had been 
the first to adopt and use the words as a trade-mark and had since con- 
tinued their use and, accordingly, that the decision of the Commissioner 
decreeing the cancellation of the registration should be affirmed. 414 


II, 20. Strate anp Locat Statutes. 


a. California. 

Where plaintiff, who conducted a beauty parlor under the name “Hud- 
gen’s Permanent Wave Shop,” had the said title registered as a trade-mark 
in the office of the Secretary of State under political code Sections 3196 
and 3197, held that such registration was merely the means by which evi- 
dence that the trade-mark had been appropriated might be preserved. 536 
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II, 21. Print anp Laser REGISTRATION. 
Held that applicant is entitled to register in one application a plurality 
of label specimens which have but a single point of dfference. 356 


Held that registration of a print could not be refused merely because 
the print contains what appears to be a reproduction of a photograph of two 
men and the consent of those individuals is not presented. 476 


II, 22. Norice or REGISTRATION. 

Held that applicant is not entitled to register, as a trade-mark for razor 
blades, the mark consisting of the words “Blue Devil Blade” on a blue 
background, the word “Blade” being disclaimed, on the ground that the 
goods sold by the applicant bore either on the blades themselves or on the 
packages in which they were sold, the words “Reg. U. S. Pat. Off.,” although 
the identical mark had not been so registered. 629 


II, 23. Reeisrration By Brit iw Eauriry. 

In a suit brought under Section 4915 Revised Statutes to review the 
action of the Commissioner of Patents in refusing trade-mark applications 
of the plaintiff, on the ground of descriptiveness, held that the Commissioner 
is a necessary party. Moreover, the Commissioner not being a resident of 
the district, the court was without jurisdiction. 161 


In a suit in equity under Section 4915 of Revised Statutes brought by 
plaintiff to review the action of the Commissioner of Patents in refusing to 
register plaintiff's trade-mark on the ground of descriptiveness, held that 
relief must be refused, inasmuch as the Commissioner of Patents had not 
been made a party to the suit and there was no award of priority as to the 
marks in question. 514 


In the case at issue, held that a Federal District Court was without juris- 
diction, inasmuch as the Commissioner of Patents was not a party and was 
not a resident of the district. 514 


III. UNFAIR COMPETITION. 
III, 1. Narure anv Basis or Wrone. 


III, 1, § 1. Definition. 
Although the essence of unfair competition consists in the sale of the 
goods of one manufacturer or dealer for those of another, such acts are not 
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confined to the palming off of merchandise, and a court of equity can 
extend equitable relief where it is required. 467 


Unfair competition may be said to consist in the practice of passing or 
attempting to pass upon the public the goods and products of one person 
as those of another, as where one appropriates as his own or simulates the 
words, phrases, or dress of goods which have been employed and adopted 
by another by such long use in his trade or business as to have become 
identified with the same and to be understood and looked upon by the public 
as designating his particular goods and products. 334 


Business competition carried to the extent of ruining a rival is not 
ordinarily actionable so long as the methods employed do not involve wrong- 
ful conduct such as fraud, misrepresentation, intimidation, coercion, 
obstruction or molestation of the rival or his servants or workmen, or the 
procurement of violation of contract. 467 


In an action for unfair competition in the use of a similar ensemble, it is 
not enough that the distinguishing marks may be identified by careful and 
discriminating purchasers. The casual or ordinary purchaser must be 
protected. 648 


It is now well established that any or all conduct which confuses or tends 
to confuse the public mind in relation to the identity of the plaintiff or his 
products is a violation of the plaintiff’s right. 602 


III, 1, § 5. Intent. 

Defendant, Yale Rose and his brother, began in 1924 a retail hardware 
and housefurnishing business in the City of Hartford under the name 
“Yale’s Hardware Store.” Plaintiff had for many years engaged in the 
manufacture and sale of locks, hardware and similar goods under the 
trade-mark “Yale,” said business having spread to all parts of the civilized 
world. Held that, inasmuch as no fraudulent intent on the part of defend- 
ant, nor any confusion between the respective products, was shown, there 
was no unfair competition. 526 


III, 1, § 6. Deception. 

In order to succeed, it is not necessary that the complainant should 
prove actual fraud by defendant, or that any single person was deceived. 
It is sufficient that if, in the opinion of the court, the symbol, device or 
get-up used by the defendant is one which so closely resembles the symbol, 
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device or get-up used by the complainant as to be likely to deceive the 
public. 68 


In an action for unfair competition in the use of a similar magazine title, 
testimony showing that in many instances letters intended for the plaintiff 
had been sent to the defendants, held convincing proof of confusion in the 
minds of purchasers. 95 


Where names or labels adopted by defendant are so similar to those 
of the plaintiff as to make it appear likely that purchasers will be deceived, 
proof is not required of specific instances in which persons have actually 
been deceived thereby. 119 


It is not necessary to show damage to obtain a restraining order against 
a business competitor unfairly using the complainant’s name. The mere 
use of the name in a way calculated to confuse and deceive the public into 
the belief that the defendant’s goods or services are those of complainant is 
sufficient. 131 


The public mind attaches to and is influenced by general appearances 
and is attracted by similarities rather than precise and detailed duplication; 
and in a case where similarity in dress or labels is concerned, it is what the 
public knows or thinks that controls. 309 


In December, 1914, the French Sequestrator seized all the assets of the 
firm of G. H. Mumm & Co., theretofore established at Reims, France, in 
the business of producing and selling champagne under the said trade-name. 
In August, 1920, the property so sequestered was acquired by plaintiff, 
defendant’s corporation having been formed in New York in 1911, to take 
over the agency for said champagne formerly held by one DeBary, and 
said corporation having been seized by the Alien Property Custodian 
and dissolved by him in 1919. In 1922, Hermann and Walther de Mumm 
organized at Berne, Switzerland and at Frankfurt-am-Main, Germany, 
two firms known as Mumm & Co., and began producing and selling cham- 
pagne wine, and eleven years thereafter The Mumm Champagne & Im- 
portation Co., Inc., was reincorporated in New York. Held, that, inasmuch 
as there was some doubt whether the wine sold by defendant was a product 
of the champagne region of France, the use by it of the name “Mumm” 
was a dishonest use and tended to deceive and mislead the public. 443 


The mere resemblance of words used by two competitors is not sufficient 
to establish unfair competition. To afford ground for relief, it is required 
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that the ordinary buyer, exercising the care of a reasonably prudent person, 
be deceived. 519 


III. 2. Unratrrness IN COMPETITION. 


III, 2, § 1. Imitating Appearance of Article. 


While color cannot alone be a ground for monopoly, if such a mark is an 
extrinsic element of deceit, its use can be restrained. 382 


a. Imitating Color. 

The sale by defendant of its “Prophylactic” tooth powder in yellow 
and red containers, similar to that long used by plaintiff in putting out its 
“Prophylactic” tooth brushes, held a deliberate attempt to mislead pur- 
chasers as to the source of the goods. 382 


Plaintiff began fifty years ago to put out tooth brushes under the name 
“Prophylactic,” having obtained all rights to the trade-mark from its 
originator, Doctor Rhein, a New York dentist, which product it widely 
advertised and sold under the said name. This name it registered several 
times in the Patent Office, together with a container consisting of a yellow 
carton with the word “Prophylactic” in red letters. Defendant, sales agent 
of Park & Tilford, Inc., which through various doubtful transfers and 
assignments, obtained from the said Doctor Rhein his rights in a certain 
“Prophylactic” tooth powder, sold said tooth powder in the red and yellow 
carton in its department store and failed to discontinue such sale after 
notice. Held that such use of the trade-mark with its distinctive colors 
was a fraud on the public. 382 


Ordinarily, coloring matter, if functional, is free to all. However, where 
the color is non-functional, it may not be copied if it has become associated 
with the plaintiff as its source. 648 


III, 2, § 2. Imitatiny Structural Elements. 

Where, plaintiff and defendant, manufacturers of toys made of card- 
board, both put out products somewhat similar the one to the other, but 
where such similarities were due to the nature of the goods, rather than to 
the non-essential features of color, form or markings, and the respective 
products were further distinguished by the trade-marks “Trixie Toys” and 


“Bumpa Toys,” used respectively by plaintiff and defendant, held there 
was no unfair competition. 324 
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Where defendant copied the replacement parts put out by the plaintiff 
in every detail, but always marked such parts with its own trade-mark, 
there was no unfair competition, inasmuch as every part copied by the 
defendant was functional and necessary to the practical operation of the 


whole. 485 


Plaintiff manufactures electric ignition systems, including igniters, gen- 
erators and equipment, all bearing the trade-mark “AL” enclosed in a 
circle. Defendant supplies all makes of ignition systems, and sells replace- 
ment parts for igniters, generators and motors, manufactured by others, 
including the plaintiff, and on the replacement parts adapted to fit plain- 
tiff’s products it uses the phrase, “To fit Auto-Lite.” Held that, inasmuch 
as there was no evidence of fraudulent conduct by defendant, nor of any 
purchaser having been deceived as to the origin of the respective products, 
there was no unfair competition, especially as the shape, color, form and 
appearance of plaintiff's replacement parts were functional. 485 


III, 2, § 3. Imitating Packages and Containers of Goods. 
Where plaintiff had adopted and sold for many years aspirin tablets in 
small distinctive tin packages, defendant who used simulating tin packages 
in repackaging plaintiff's genuine goods from larger containers without 
authority, held guilty of unfair competition. 163 


In the case at issue, plaintiff, in addition to its larger containers, sold 
its aspirin tablets in distinctive tin packages containing twelve tablets. 
Defendant used tin packages of the identical size, placing therein only 
ten tablets, although the packages were designed to hold twelve. Defend- 
ant’s packages were closely similar to plaintiff's in color scheme, design 
and appearance. Defendant also displayed the words “New Economy Size” 


on his display cards and circular post cards. Held, guilty of unfair com- 
petition. 163 


In the case at issue, although defendants may use the names “Ergot and 
Apiol” to describe their preparation, they have no right to use a tin con- 
tainer and a nestlike paper inlay and the particular color scheme used by 
plaintiff, nor to mark their product in any manner so as to cause the public 
to mistake it for plaintiff's product. 316 


III, 2, § 4. Imitating Labels. 
In 1878, plaintiff’s predecessor began the manufacture of baking powder 
under the mark “Davis’ O. K.,” in 1905, plaintiff was incorporated and four 
years later obtained registration for its “Davis Baking Powder” mark. 
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Subsequently, in 1919 and in 1932, plaintiff obtained registration for the 
words “Davis” and “Davis Baking Powder,” respectively. Defendant 
began in 1932 to put out a baking powder under his name and label, buying 
this product from another concern, which label he registered in the Patent 
Office in April, 1933. In February, 1934, after obtaining a formula, he 
began manufacturing and putting out the baking powder himself. Held 
that the original use of the name “Davis” by defendant was a business fraud 
on the plaintiff and should be enjoined. 283 


The sale by defendants of a medicinal preparation under the name 
“Baume Analgésique,” thirty-four years after the first sale by plaintiff in 
the United States of its “Baume Analgésique Bengué,” which product 
had been widely and expensively advertised under plaintiff's trade-mark, 
and had come to denote plaintiff's product exclusively, held unfair com- 
petition, particularly as defendants’ label in size, general color scheme and 
appearance closely imitated plaintiff’s label. 310 


A label featuring the name “Schlitz Brewing Company,” held not to 
be deceptively similar to a label featuring the name “Schultz Brewing 
Company,” both labels being used on beer, inasmuch as the lettering, and 
the paraph under each name were distinctly different and, moreover, the 
respective names of the cities of production were plainly displayed on each 
label. 321 


In the case at issue, the fact that defendant’s cartons and wrappings 
were different from those of the plaintiff as regards shape and color, held 
not sufficient to prevent confusion of purchasers, inasmuch as the name 
“Swift” and the words “Another Swift Product” were conspicuous on de- 
fendant’s cartons, and as defendant’s name never appeared thereon. 643 


III, 2, § 6. Names. 


a. Personal Names. 

Where, plaintiff, successor to Thomas A. Edison and various corpora- 
tions formerly controlled by him, and its predecessors had built up a 
world-wide business and reputation under the name “Edison” as applied 
to electrical apparatus of all kinds, the adoption by defendant of the word 
“Edison” in its corporate name and as a trade-mark for its products, held 
unfair competition and was enjoined. 1 


A surname used in radio broadcasting advertising may acquire a sub- 
stantial value as a species of industrial property, and the rights so acquired 
are not thereby dedicated to the public. 4 


XXXViii 





oe: 





DIGEST 


After plaintiff had adopted and put out for nearly thirty years a baking 
powder under the trade-mark “Davis Baking Powder,” with a red label 
having a yellow margin, the adoption by defendant in 1933 of the name 
“Davis Baking Powder Co.,” and of a label somewhat similar to plaintiff's, 
held unfair competition, particularly as defendant entered the business 
without previous knowledge of the manufacture of baking powder and 
depended upon an associate for a formula, with the evident purpose of 
capitalizing plaintiff's name and reputation. 61 


While a personal name may not constitute a technical trade-mark, yet, 
where an article has come to be known by such name, another may not use 
it, even though it be his own name, to palm off his goods as the goods of the 
one who first adopted it and by which the goods have come to be known, 
when the use of his own name for such purposes works a fraud. 68 


Everyone has the absolute right to use his own name in his own business, 
even though he may thereby incidentally interfere with and injure the busi- 
ness of another having the same name. Nevertheless, he cannot resort to 
any artifice or do any act calculated to mislead the public as to the identity 
of the business firms or of the goods produced by them. 526 


The use by defendant on its shaving and dental cream and other toilet 
products of the word “Swift’s,” the salient feature of plaintiff’s corporate 
name, after plaintiff had long identified such name with a long list of by- 
products of its meat packing industry, including soaps, shampoos and 
cleaners, held unfair competition and an injunction was granted. 643 


b. Corporate Names. 

Where, after appellee had adopted and used prior to the year 1914, 
throughout the Middle West and in Colorado since the year 1930, the word 
“Standard” as a trade-mark for its petroleum products and by-products, 
which mark had come to have a well-recognized secondary meaning as 
designating appellee’s products exclusively, the adoption by appellant 
of the corporate name “Standard Oil Company of Colorado,” in a business 
similar to that of appellee, held unfair competition. 50 


After plaintiff and his predecessors had for many years dyed, processed 
and put on the market furs bearing the name “Hollander,” usually preceded 
by the initial letter “A” and followed by “& Son,” the adoption and use 
by defendant many years later of the name “Jos. Hollander” and “Jos. 
Hollander & Son” for use on like goods, held unfair competition. 68 


Xxxix 





TWENTY-FIVE TRADE-MARK REPORTER 


In the case at issue, defendant was required to remove his name from the 
description of his product, but permitted to call his gin “Supreme Gin, Dis- 
tilled by William Gordon.” 516 


Where the plaintiff, a British corporation, had been since 1769 distilling 
and selling gin under the name “Gordon,” which product the public had 
come to identify exclusively as of plaintiff's manufacture, the adoption and 
use by defendant, William Gordon, of the name “Gordon” as a trade-mark 
for distilled gin, held unfair competition, particularly as defendant used 
the device of the British coat-of-arms on his label. 516 


A corporation will not be permitted to deceive the public by an artifice 
that will enable it to be passed off as another corporation already in exist- 
ence, or to dispose of its products as those of such other company. 560 


The adoption by defendant of the corporate name, Household Finance 
Corporation of West Virginia, after plaintiff had organized under the corpo- 
rate name, Household Finance Corporation of Delaware, held unfair com- 
petition, especially as the parties carried on a competing business in 
identical or contiguous territory. 560 


Plaintiff had since 1902 been publishing a magazine under the name 
“Popular Mechanics,” which in 1914, it registered as a trade-mark. In 1928, 
defendant began to put out a similar magazine under the name “Modern 
Mechanics and Inventions,” the words “Modern Mechanics” being printed 
across the face of the magazine in large type with the words “and Inven- 
tions” in smaller type underneath, and continued to use the said title, not- 
withstanding protests by the plaintiff. Held, that the word “Mechanics,” 
which appears on both magazine titles, was descriptive and, therefore, not 
the exclusive property of either party. Plaintiff, having popularized the 
name “Popular Mechanics” and given it a secondary meaning as indicating 
its magazine, was entitled to be protected in such use against the deceptive 
use of the words “Modern Mechanics” by defendant. While, therefore, 
defendant has the right to use the descriptive word “Mechanics” in its title, 
it must do so in such manner as to distinguish it from plaintiff’s magazine 
and thus prevent deception. 579 


Appellee, organized in May, 1670, as “Hudson’s Bay Company,” had 
since that year maintained trading posts throughout a part of Canada, 
purchasing furs from trappers and selling them throughout Canada and 
the United States. Moreover, it had come to be known as a great fur- 
trading concern and acquired a wide reputation for business integrity. De- 
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fendant had maintained a retail store in Reno, Nev., known as “Hudson 
Bay Fur Company,” for the sale of furs. Although it appeared that there 
was no direct competition between the parties, held that, nevertheless, de- 
fendant was guilty of unfair competition, and the decree of the lower court 
granting an injunction was affirmed. 635 


d. Literary and Dramatic Titles. 
After plaintiff had adopted and popularized a series of magazines under 
the title “Thrilling,” the subsequent adoption by defendant of the same word 
in its publications, held unfair competition. 391 


e. Secondary Names. 

After plaintiff had, since June 2, 1931, been using over the radio the 
services of Ben Bernie, well-known orchestra leader, widely known to the 
public as the “Old Maestro,” to advertise its “Blue Ribbon” malt and 
“Pabst Blue Ribbon” beer and had in this way identified both Ben Bernie, 
with whom it had an exclusive contract, and the words “Old Maestro” with 
its said products, the subsequent use by defendant of the words “Olde 
Maestro Brew” to distinguish its beer, sold in competition with plaintiff’s 
products, held unfair competition, and an injunction was granted and an 
accounting ordered. 602 


g. Use of Trade-Mark in Name. 

After plaintiff, Delaware, Lackawanna & Western Railroad Co., had 
for over fifty years operated a railroad under said name in and through 
the states of New Jersey, New York and Pennsylvania, said road and serv- 
ices having come to be commonly known by the name “Lackawanna,” the 
adoption and use by defendants of the word “Lackawanna” in its corporate 
name and as a trade-mark for its road and services in territory served by 
the plaintiff, held unfair competition, and an injunction was granted. 131 


III, 2, § 7%. Descriptive Terms. 

A descriptive word, name or title, which cannot be registered as a trade- 
mark, cannot be used exclusively. Such a word belongs to the public in its 
primary sense and equity will not free the injured user from competition, 
but only from unfair competition, which enables a competitor to deceive 
the public and sell his products for those of the first user. 579 


III, 2, § 8. Geographical Terms. 
While the use of geographical names cannot ordinarily be monopolized 
for trade use, nevertheless the purpose, the manner, the association and 
the identification thereof with the business of the complainant may entitle 
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the latter to object to the manner of its use and to demand protection 
from the deceptive products and advertising of a competitor. 13] 


The use by respondent of the words “New River” in its corporate and 
trade-name and its offering for sale and selling its coal as “New River” coal, 
when, as a matter of fact, its said coal was not mined in the so-called New 
River area, held unfair competition. 586 


III, 2, § 9. Mark of Patented Article. 

Where the name of a patented article is the only one by which it can 
be described, and is the only name by which it was described during the 
existence of the patent, such name becomes public property on the expiration 
of the patent. Where, therefore, the names “Shredded Wheat” and 
“Shredded Wheat Biscuit” were the names of a product patented by plain- 
tiff’s predecessors, such names became publici juris on the expiration of the 
patent. 102 


In the case at issue, where plaintiff's predecessors had patented a process 
of making a cereal biscuit, to which they had given the name “Shredded 
Wheat” and “Shredded Wheat Biscuit,” said biscuits being of a size and 
shape best suited for packing and selling, plaintiff held not entitled to an 
injunction restraining the defendant from manufacturing and selling a 
shredded wheat biscuit in form like that protected by the original patent, 
or from using thereon the name “Shredded Wheat.” Plaintiff, moreover, 
held to have no trade-mark right in the name “Shredded” and “Shredded 
Wheat,” or in the form of shredded wheat biscuits. 102 


Plaintiff put out a combination starter, generator, distributor, coil and 
starter switch of automobiles under the name “Electric Auto-Lite Co.,” 
said devices being covered by patents; and kept in stock numerous “repair 
parts,” sold to the public through various service stations. Defendant 
operated a plant and put out repair parts for automobiles to service stations, 
mechanics and automobile units under the name “Auto-Lite.” Held that, 
inasmuch as the plaintiff had a patent monopoly of the parts concerned, 
defendants should be enjoined from selling similar parts under the name 
“Auto-Lite.” 221 


III, 2, § 10. Advertising. 
The use by defendants in the marketing of their furs of advertising fea- 
tures similar to those in use by plaintiff, when such features were calculated 
to deceive the public, held unfair competition. 68 
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The use by defendants of labels and advertising literature similar in 
form and wording to that used by plaintiffs in marketing a similar product, 
held unfair competition. 121 


It is well settled that unfair acts which will be enjoined by equity in the 
same manner as are the acts of palming off may consist of deceitful adver- 
tising which injures a competitor, bribery of employees, secret rebates and 
concessions, and other devices of unfair trade. 270 


Where, twelve years after the adoption by appellant of the word 
“Aladdin” as a trade-mark for kerosene lamps, appellee began using the 
word as a trade-mark on portable electric lamps and as a part of its corpo- 
rate name, such use held to have been made with deliberate intention of 
utilizing appellant’s advertising and good-will, particularly as appellee 
made use of the slogans “New lamps by Aladdin” and “Aladdin ties your 
advertising in with ours”; also requesting the public to “tune in station 
WLBC every Tuesday night and listen to our ‘Aladdin’ program,” when 
no such broadcasts were ever put on. 427 


III, 2, § 11. Trade Secrets. 

Where, defendant Church, after being employed several years by plain- 
tiff in the manufacture of toys and aiding in developing certain manufac- 
turing processes, went over to the employ of defendant, Milton Bradley 
Co., the latter was not guilty of unfair competition with plaintiff by using 
plaintiff's manufacturing methods revealed to it by Church, especially as 
there was no agreement between the latter and plaintiff as to keeping 
such process a secret, and, moreover, the defendant’s toys were different 
from plaintiff’s in all non-essential features. 324 


III, 2, § 12. Federal Statutes. 


a. Trade Commission Act. 

If, from the proceedings following the entry of a “cease and desist” order 
of the Federal Trade Commission, it is fairly apparent that, in some respects, 
the order has not been obeyed, an affirming decree by the court will be 
justified. 434 


An order of the Federal Trade Commission to desist from using as trade- 
names or as designations of certain beverages the names of certain fruits, 
unless such beverages were composed wholly of natural fruit, or the juices 
thereof; or, where not so composed, with the fact plainly stated on the 
label, was so modified as to permit respondent to state on the label that the 
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product resembled such fruit in taste, color or both, but contained no juice 
or coloring matter of the fruit, if such was the case. 434 


In an appeal to the court in a case brought under the Federal Trade 
Commission Act, the court is not merely to weigh the evidence to see if it 
would reach the same conclusion as did the Commission. If the evidence 
supports the findings of the Commission as to the facts, they must be ac- 
cepted by the court. 479 


Where a manufacturer tries to maintain the resale prices of his goods 
by restrictions marked on the goods or otherwise communicated to the re- 
tailer, a violation of these restrictions does not create a cause of action in 
favor of the manufacturer, either at common law or under the copyright 
or patent laws, and where resale prices are sought to be maintained by a 
system or policy of contracts, combinations, or cooperative efforts, such 
system or policy is illegal and in violation of the anti-trust laws. 479 


Where petitioner began in 1919 a policy of suggesting to dealers in its 
products the resale prices therefor, which policy, expressed both orally and 
in writing, it has since continued and carried out by giving wholesalers and 
retailers free goods as inducement, also by promising that the petitioner 
would thereafter sell its goods to such wholesalers and retailers while it 
refused to sell to others, held that the policy in question had a tendency to 
stifle competition and was unlawful. The “cease and desist” order of the 
Federal Trade Commission was, accordingly, affirmed. 479 


III, 2, § 13. State Statutes. 


a. Minnesota. 

Section 1, Chapter 390, Minnesota Statutes, laws of 1935, which provides 
that “no licensed manufacturer or wholesaler shall import any brand or 
brands of intoxicating liquors containing more than 25 percent of alcohol 
by volume ready for sale without further processing, unless such brand or 
brands shall be duly registered in the Patent Office of the United States,” 
held unconstitutional, inasmuch as it violates the commerce clause and the 
equal protection clause of the Constitution of the United States. 438 


The use of the terms “Indian” and “Indian Made” on jewelry, advertised 
for sale, constitutes an unfair method of competition if such jewelry is not 
manufactured in accordance with the generally understood meaning of the 
said terms. 490 
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Inasmuch as the words “Indian” and “Indian Made” used on jewelry 
were shown to the purchasing public as jewelry made chiefly by Indian 
hand labor, the respondent’s use of the words on jewelry that was largely 
machine made, although the machines were operated chiefly by Indians, 
held to be deceptive, and an order by the Commission to “cease and desist” 
from such use of the said names was affirmed, with modification. 490 


Where a manufacturer uses false and misleading statements in marketing 
his goods, he thereby necessarily injures or tends to injure his competitors, 
and this fact fully establishes the public interest. The Federal Trade Com- 
mission, therefore, has jurisdiction in such cases. 547 


Inasmuch as the evidence adduced before the Federal Trade Commis- 
sion showed that the “Kruschen Salts” put out by the petitioner did not, 
as claimed, act as a remedy for obesity and that the sale of the product 
was in the interest both of the public and of competitors, the “cease and 
desist” order of the Commission was affirmed. 547 


Where petitioner was found to have advertised misleading claims con- 
cerning its “Radox Bath Salts,” such as, that they were imported from 
England, radiated great quantities of oxygen when used in a bath and had a 
therapeutic effect, the “cease and desist” order of the Commission was 
affirmed. 547 


In an action brought to enforce a “cease and desist” order under the 
Federal Trade Commission Act, held that the respondent’s name, “Civil 
Service Training Bureau, Inc.,” gave prospective students the impression 
that the said bureau was an adjunct of the United States Government. 631 


In the case at issue, respondent’s practice of advertising to prospective 
students that examinations would be offered to fit them for certain posi- 
tions in the Civil Service, although no such examinations were held, held 
unfair competition. 631 


An order of the Commission that respondents cease from the use of mis- 
leading and “blind” advertisements, which implied that there were gov- 
ernment jobs available to its students, when no such vacancies existed was 
modified so as to allow the use of such advertisements when the state- 
ments made therein were true. 631 


b. New York. 
Sec. 2, Chap. 976 of the laws of 1935, known as the Fair Trade Act of 
New York, held unconstitutional, in that it gives to private persons unlim- 
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ited power over the property of others. Moreover, said Act is discriminat- 
ing, since it does not provide that the producer shall enter into price fixing 
agreements with each retailer, but makes obligatory the maintenance of 


such prices by all retailers, whenever the producer enters into a contract 
with one retailer. 655 


While it is conceded that the state legislature has power to provide for 
contracts fixing the resale prices of trade-marked goods, held that the state 
is without power to fix by legislation the selling price of ordinary com- 
modities and services. 655 

Notwithstanding that courts in other jurisdictions have held statutes 
similar to the one under review constitutional, the authority of a court of 
another state should not be followed in this state. 655 


c. Tariff Act of 1930. 

By the words “unfair methods of competition and unfair acts in the 
importation of articles into the United States” (Sec. 337A) Congress did 
not intend that before such acts could be stopped, they must fall within 
the technical definition of unfair methods of competition as defined in cer- 
tain decisions, but if unfair acts in the importation of articles are being 
practiced by anyone, they are to be regarded as unlawful and the section 
was intended to prevent them. 270 


III, 2, § 18. Misuse of Another's Trade-Mark. 

The use by the defendants of the notation “No. 5” on their perfumes, 
rebottled by them, held unfair competition and was enjoined, unless they 
made it clear that the perfume was manufactured by them and not by 
the plaintiff. 17 


After plaintiff had adopted as its trade-mark for lubricating oil the 
word “Liberty” and the device of the Statue of Liberty, which mark it had 
identified with its business in and in the vicinity of the City of Detroit, 
the sale by defendant of lubricating oil under the name “Liberty Motor 
Oil” with the representation of the Statue of Liberty thereon, held unfair 
competition. 124 


III, 2, § 19. Other Instances. 
The use by defendants of certain features on their retail store fronts 
in imitation of plaintiffs’ stores, held a deliberate imitation and unfair 
competition. 121 


Plaintiff had been in the grocery business in Houston, Texas, for a long 
time and incorporated in 1924 under the name “Henke & Pillot, Inc.,” which 
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it used as its trade-name, although it had used the initials “H & P” on a 
few articles in connection with its corporate name. Held that appellees, 
who carried on a grocery business in the same city under the name “H & P 
Food Company” were not competing unfairly with appellant, particularly 
as the said name was adopted in good faith, as an abbreviation of the names 
of the owners, and no attempt was made to deceive or mislead the public 
as to the business of the respective parties. 138 


Appellant manufactured steel castings under a patented process, using 
as a trade-mark therefor the name “Cobalterom PRK 33,” often contracted 
to the letters “PRK.” Appellee obtained from appellant its raw material 
which it remelted and made into castings which were sold under the trade- 
marks “Kinite” and “Kompite,” these marks having been duly registered in 
the Patent Office. On expiration of the contract between appellant and 
appellee’s predecessors, Kinite Company, appellee changed the formula 
of its castings, but continued to sell them under the former trade-marks. 
Held that there was no unfair competition, inasmuch as each party sold his 
goods under its individual trade-mark. Moreover, appellee, by changing 
the formula of its casting and selling them under its own trade-mark was 
not guilty of unfair competition. 158 


Complainant furnished regularly to its newspaper members news items 
which were regularly published by its members located in the State of 
Washington. Defendant operated a radio station in Bellingham, Washing- 
ton, and broadcast certain news features borrowed from the newspapers 
of complainant’s members after publication. Held that, when general 
news furnished by complainant, or local news claimed to be under its con- 
trol as regards republication, has been printed in a regular issue of com- 
plainant’s member newspapers and that issue has been published and dis- 
tributed to the public, such news reports from that moment belong to the 
public, including the defendant and all others who may desire to use them, 
for all purposes except for sale by a rival news agency to its news publishing 
members, and that the mere fact that defendant disseminates gratuitously 
those news reports as a part of its radio service, after they have been so 
received by defendant contemporaneously with other members of the public, 
does not prevent defendant from so receiving and using such news reports, 
since such practice by defendant does not involve the pirating by one news 
gathering and distributing agency of news reports of another such 
agency. 250 


The granting of an ex parte temporary injunction against the user of a 
similar business name from listing same in the telephone directory, no notice 
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thereof having been given defendants, held error, where no immediate and 
pressing necessity therefor was shown. 266 


The importation into the country of an article which could not be manu- 
factured and sold without the consent of the inventor or its licensee, held 
an unfair method of competition. 270 


Plaintiff put out cereal products for animal and human use under a 
trade-mark consisting of the word “Checkerboard” and the -device of a 
checkerboard in alternate colored squares, in conjunction with its primary 
trade-marks, such as “Ralston,” “Purina,” “Ry-Krist,” “Branzos,” and the 
like, said products being known to and called for by the public by the latter 
names rather than as the “Checkerboard” products. Defendant, originally 
known as Gandolfo-Ghio Manufacturing Co., in 1919 began to use the word 
“Checker” in connection with its products (spaghetti, macaroni, noodles, 
pancake flour and cream meal), together with the device of a checkerboard 
in alternating squares of dull blue and white. Held that, inasmuch as the 
word “Checker” and the device of a checkerboard had been so long and com- 
monly used as a trade-mark for food products as to become virtually publici 
juris, and the respective labels were so distinct the one from the other as 
to make confusion improbable, there was no unfair competition. 334 


Plaintiff, a French corporation, imported and sold in this country since 
1860, except during the prohibition period, genuine champagne under the 
mark “Delmonico.” Defendant in 1933 began in Brooklyn to manufacture 
wine from French grapefruit and Italian grapes, which he sold under the 
name “Delmonico Chateau.” Inasmuch as the answer denied that plaintiff 
still had an existing business entitled to protection and, moreover, the re- 
spective products were dissimilar in character, cross motions for preliminary 
injunction were denied until the court could determine whether any com- 
petition actually existed between the parties. 447 


In a suit brought to enjoin the use by defendants of certain catch phrases 
or slogans used in advertising, held that plaintiff had a proprietary right 
only in the words “Bost Tooth Paste,” and defendants’ demurrers were 
sustained. 452 


When defendant, a firm engaged in the wholesale fish business, threat- 
ened to drive out of business the customers of plaintiff, engaged in the 
same business, and sold fish at prices lower than either plaintiff or defendant 
could purchase it, held that the resulting injury was damnum absque injuria 
and not actionable as unfair competition. 467 
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It is not unfair to use the name of a well-known article on a repair part, 
if it is being used in a fair way and simply to indicate that the part is made 
to fit the article. 485 


Plaintiffs purchased certain assets, including trade-marks and trade- 
names of the O. B. North Company, with the proviso that the latter com- 
pany should not engage in manufacturing or selling hardware for a period 
of five years, nor allow its name to be used in connection therewith except 
by consent of plaintiff. The defendant company in 1933 purchased the plant 
formerly used by O. B. North & Company and began to manufacture sad- 
dlery hardware. Held that inasmuch as plaintiffs catalogue made no 
reference to O. B. North & Co.’s line of hardware or to the “Arrow” brand 
formerly manufactured by said company, plaintiff was trying to destroy 
any connection between the good-will of its predecessor as shown by the 
“Arrow” trade-mark and its own merchandise, and that the defendants were 
not guilty of unfair competition by using the “Arrow” device in connection 
with their “K” trade-mark. 550 


Appellee, a large manufacturer of baseball bats, had for several years 
entered into contracts with the leading batters whereby the latter consented 
to the use of their names and autograph signatures on certain types of bats 
preferred by them. Appellant, a newcomer in the business, also put out 
bats bearing the same names, but in block type. The bats of both parties 
were further distinguished by their respective, wholly dissimilar trade- 
marks. Held, that although there was no conclusive evidence of passing off 
by appellant, and, moreover, appellant had the right to imitate appellee’s 
bats, since they are not patented, there was, nevertheless, some evidence that 
the use of the bare names of appellee’s players led customers to mistake 
appellant’s bats for appellee’s bats. 593 


III, 3. Surrs ror UNram Competition. 


III, 3, § 1. Jurisdiction. 

Where, in an action for alleged unfair competition the district court had 
rendered a decree dismissing the bill, but without requiring plaintiff to file 
a bond as required by statute, and defendant moved that plaintiff be ordered 
to file a bond as of the original date of action, held that plaintiff's motion 
to dismiss for lack of jurisdiction must be allowed. 43 


III, 3, § 2. Parties and Liability. 
In a suit for alleged unfair competition the injunction should be per- 
mitted against the corporation, and not against individual officers 
thereof. 221 
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Where, The Coca-Cola Company assigned to Coca-Cola Company all 
right, title and interest in and to the trade-mark “Coca-Cola,” together with 
the good-will of the business, the assignment held to be broad enough to 
permit the assignee to bring proceedings to enforce a court decree granted 
to the assignor. 302 


The mere fact that defendant is merely a buyer or agent of the manu- 
facturer, held to be no ground for refusing an injunction against it under 
a proper showing. 382 


III, 3, § 4. Evidence. 

Where appellee’s predecessor, the Holly Hill Grove and Fruit Co., 
assigned to it its business and good-will, together with the trade-marks 
“Holly Hill” and “Holly Hill Groves” theretofore used on its citrus fruits, 
the use of the said trade-marks by appellants, Local Associations of Fruit 
Growers, held infringement, notwithstanding the fact that such sale of the 
trade-marks was not evidenced in writing, but only by oral testimony. 87 


ce. Secondary Meaning. 

The fact that “Shredded Wheat” or “Shredded Wheat Biscuit” was for 
years understood to be the name of a product produced only by plaintiff, 
held to establish plaintiffs right to such name. Where a secondary mean- 
ing is established, even to the exclusion of any other meaning, a competitor 
has the right to use such name, provided he clearly distinguishes his goods, 
and where a user does distinguish his goods he has fulfilled his duty to his 
competitors and to the public. 102 


Although the words “Bourbon de Luxe,” as applied to corn whiskey 
are descriptive, nevertheless, plaintiff's use thereof for twenty-three years, 
held to have given the words a secondary meaning, sufficient to justify a 
preliminary injunction against their use by defendant. 155 


Because of the long association of the word “Davis” with plaintiff's 
products, especially with baking powder, said word held to have acquired 
a secondary meaning as indicating plaintiff's product exclusively. 283 


Plaintiff Bengué in 1896 put on the French market a medicinal com- 
pound under the name “Baume Analgésique Bengué” (healing balm) and 
two years later extended his business to the United States, where the 
preparation has since had a wide sale under the trade-mark, and with few 
exceptions, an uncontested market. Held that, because of this long con- 
tinued and wide use in this country, the words “Baume Analgésique 
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Bengué” have acquired a secondary meaning as indicating to the public 
plaintiff's product exclusively. 309 


The adoption by plaintiff's predecessors of the word “Pro-phy-lac-tic” 
as a trade-mark for tooth brushes and its continual use as such for more 
than fifty years, the sales of brushes under the mark having been nation- 
wide, held to have given the mark a secondary meaning as indicating plain- 
tiff’s tooth brushes exclusively. 382 


Appellees in 1929 started a retail grocery business in Little Rock, Ark., 
under the trade-name “Liberty Home Stores.” In 1934, appellant opened 
a grocery store in the same city under the name “Liberty Cash Groceries, 
Inc.” Held that, inasmuch as the name “Liberty Home Stores” had acquired 
a distinctive secondary meaning in the trade territory concerned, appellant 
was rightly enjoined from the use of the said name in its business. 457 


As a result of long use and the expenditure of large sums of money by 
coal operators in the New River field, held that the words “New River” 
had acquired with the public a secondary meaning indicating exclusively 
coal mined in the said region. 586 


A suit for unfair competition may be maintained in the case of the use 
of a name that has acquired a secondary significance, even though the name 
be not a good trade-mark on account of its generic or geographical charac- 
ter. 586 


In the case at issue, held that the names “Hudson” and “Hudson Bay 
Fur Company” had acquired a secondary meaning as indicating exclusively 
appellee’s business and products. 635 


The adoption by plaintiff and its subsequent nation-wide distribution of a 
soap, reddish in color, carbolic in odor and octagonal in shape, held to have 
given such collocation a secondary meaning as distinguishing plaintiff’s 
product exclusively. 648 


III, 3, 8 5. Defenses. 


a. Plaintiffs’ Misconduct. 
Plaintiff, by arrogating to itself the exclusive right to the mark in dispute, 
held to have laid itself open to the charge of “unclean hands.” 319 
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b. Laches. 
Laches cannot be imputed to one who has been justifiably ignorant of 
the facts concerned in the cause of action; nor is mere delay sufficient, as it 
must result in prejudice of the party asserting laches. 50 


Acquiescence is not a bar to injunctive relief against future infringement 
and unfair competition, where, as in the case at issue, complainants sought 
no accounting for profits made by defendant during the period of alleged 
laches and acquiescence. 68 


Plaintiffs, incorporated in 1919 under the name “A. Hollander & Son, 
Inc.,” in an action to enjoin the use of the word “Hollander” by defendants, 
incorporated in 1918 as “Jos. Hollander, Inc.,” held not guilty of laches, in as 
much as they brought suit to enjoin the use of the name “Hollander” by 
defendants shortly after the latter, contrary to their agreement, began to 
sell to the public instead of to retailers, as formerly. 68 


Where plaintiff wrote defendant, complaining of the use by the latter of 
the title “Modern Mechanics,” even before its first issue appeared, and there- 
after continued to assert its rights in the Patent Office and in the courts, 
held there was no laches. 95 


Where appellant failed to take any action against appellees for a period 
of three years after the use by the latter of the allegedly infringing trade- 
name had been begun, such laches held to be grounds for dismissing the 
complaint. 138 


In the case at issue, where appellant failed to bring suit to restrain 
appellee from the use of the word “Aladdin” on electric lamps until nine 
years after the latter’s first use thereof, held that there was no such acquies- 
cence by appellant as to bar it from the relief sought, although it did deprive 
it of its right to damages. 427 


c. Estoppel. 

The fact that defendant corporation in a suit for unfair competition in- 
volving its name has been chartered by some state government does not 
afford it a defense or immunity from action against it in a federal or a state 
court by a corporation of another state, where the name adopted is used to 
compete unfairly with the complainant. 560 
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III, 3, § 6. Relief. 


b. Injunction. Preliminary. 

In the case at issue, the defendant was enjoined from using the word 
“Edison” in any form, whether or not coupled with other names or initials, 
except in the form of the full name, “Sylvan M. Edison,” provided, more- 
over that, every word therein was in the same size, style and prominence, 
also coupled with the statement, “No connection with Thomas A. Edison 
or his successors.” 1 


Defendant, Texas Company, obtained by contract with Graham Mc- 
Namee the exclusive right to the use of his name for radio advertising pur- 
poses, such broadcasts to be made over the stations operated by the defend- 
ant, National Broadcasting Co., and as a part of the program featuring 
Ed Wynn, with whom the first defendant also had an exclusive contract. 
Held that plaintiff, by the unauthorized publication of the material used 
in the program and by featuring the name “Graham McNamee,” was guilty 
of unfair competition, and an injunction was decreed, effective during the 
life of the said contracts. 4 


Where an injunction is issued in a suit for unfair competition a higher 
court will not interfere unless there was a plain abuse of discretion on the 
part of the trial judge. 19 


Defendant appealed from an order restraining it and its members from 
selling or offering for sale or from using the words “Grand Rapids” on any 
furniture not actually made at Grand Rapids, Michigan. Held that, inas- 
much as confusion to the public would arise from the conduct complained 
of, the order should be confirmed and the appeal dismissed. 19 


A court of equity should not prevent, unless required, the legitimate 
business of a defendant, but should eliminate therefrom all efforts to 
deceive. 220 


In the case at issue, held that the plaintiff would be sufficiently protected 
by an injunction against the further use by defendant of the word “Davis” 
on his label. 283 


In a suit to enjoin the use by defendants of the word “Thrilling” in the 
title of their magazine, held that an injunction should be denied pending 
trial, inasmuch as irreparable harm might be done by a preliminary ad- 
judication. 456 
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A preliminary injunction in a case of unfair competition should not 
issue unless there is urgent necessity, nor if facts necessary to the proof are 
controverted under it, nor if the right is not clear as a matter of law. 510 


d. Damages. 

Where defendant began the sale of goods bearing the infringing trade- 
mark without knowledge of plaintiff’s prior right thereto, held that defend- 
ant incurred no liability to the plaintiff by reason of sales made in good 
faith. 124 


In the case at issue, where instances of violation were limited and the 
defendant’s business small, defendant was ordered to pay plaintiff the sum 
of $200 as costs of the latter’s investigation, also the sum of $50.00 as 
Master’s fee. 302 


f. Use of Distinguishing Notice. 

Appellant and its predecessor had since the year 1896 been operating a 
fur dyeing and dressing business, in which the name “Hollander” was fea- 
tured, and had made their goods and service widely known in trade circles 
under such trade-name. Defendant was incorporated in 1918 and started a 
competing business in Newark, N. J., under the name “Jos. Hollander & 
Son, Inc.,” which name was subsequently changed, on appellant’s protest, 
to “Jos. Hollander, Inc.,” the name “Hollander” being displayed in large 
type and the other words in small type, in which form defendant began a 
general advertising campaign to the public. Held that the order appealed 
from which enjoined defendant from any use of the name “Hollander” 
should be so modified as to restrain defendant from using such name in 
any form or manner as might tend to confuse the buying public and deceive 
purchasers. 570 


In the case at issue, held that the decision of the District Court holding 
that appellee had an exclusive right to the names of the player’s autographs 
on its ball bats, should be modified so as to permit appellant to use the 
same name on its bats in connection with the word “style” or “shape,” such 
as “Ruth Style,” or “Gehrig Style.” 593 


y. Final. 
Where the defendants’ interests are great and irreparable harm might 
be done by a preliminary injunction, the adjudication of the respective 
rights was postponed to final hearing. 391 
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III, 3, § 7. Effect of Decree. 

Where a chancellor has considered conflicting evidence and has made its 
findings and decree thereon, they must be regarded as correct, and unless a 
serious mistake has been made in the consideration of the evidence, or an 
obvious error shown in the application of the law, the decree should stand. 50 


III, 3, § 8. Compliance with Decree. 


a. Contempt. 
The defendant company, by continuing the use of the name “Pat-Ra- 
Cola” in a number of instances on its labels and bottle crowns after such 
use was enjoined by the court, held guilty of contempt. 302 
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ce 2-469 
cf 2-471 
ef 3- 47 

vy 3$- 49 

p. 17-525 


-p. 289- 
2-446 
3-421 
3-429 

11- 38 

11-252 

11-259? 

11-254 

12-468 

13- 89 

14-182 

14-227 

14-276 

14-281 

14-424 

14-477 

15-156 

15-301 

15-537 
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ef 16-374 
e 16-516 
ef 16-559 
17-317 
17-395 
17-525 
19-369 
19-509 
21-468 
23- 60 
25- 23 
25-292 
25-389 


-p. 292- 
p 2-108 
ce 23-174 


-p. 293- 
f 4-410 


-p. 300- 
f 20-99 


-p. 301- 
f 3-463 
f 17-342 
f 10- 50 
ec 25-200 


-p. 305- 
p 9-112 
f 2-294 


-p. 310- 

e 2- 93 
f 6-194 
f 9-193 


-p. 315- 
cf 2- 33 
cf 2-379 
cf 3- 57 
p 10-196 
c 16-218 
vy 23-279 
p 25-526 


-p. 317- 
e 2-38 
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p 2-352 
s 2-443 
p 2-492 
d 3- 26 
d 3- 27 
f 3-331 
v 8-261 
ma 7-110 
cf 7-502 
f 10-211 
e 11-239 
f 11-220 
ce 14-199 
p 17- 82 
c 17-463 
ec 18-101 
c Q2l- 4 


-p. ll- 
cf 4-102 
d 5-122 


ce 10-320 
c 21-601 


-p. 16- 
e 2-153 
r 8-328 
f 6-387 
ce 9-515 


-p. 17- 
a 3-278 


-p. 20- 
c 2-165 
5- 36 
5- 37 
5-140 
T- 47 
1-227 
ef 16-272 


-p. 23- 
3-132 
3-177 
3-181 
3-341 
3-490 
4-560 
5-187 
5-494 
5-501 
5-502 
6- 51 
7- 18 

10-276 
11-401 
12-881 
16-155 
iy Soe 
18-414 
21- 72 
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d 2- 95 
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f 3-71 
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f 9-188 
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f 6-573 
c 192- 85 
ce 16-565 
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-p. 109- 
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5-449 
6-418 
7-434 

13-393 
17-375 
f 20-408 


-p. 112- 
f 4- 42 
e 15- 37 


-p. 115- 
m 2-349 
ce 3-120 

3-194 
4-249 
4-252 
4-299 
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7-363 
7-474 
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-p. 134- 
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r 5-204 


-p. 139- 
f 11-110 


-p. 140°- 
p 3-15 


-p. 140°- 
a 2-420 


-p. 141- 
4-493 
5-211 
8-424 

10-240 
10-357 
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cf 14-276 
cf 16-373 

17- 93 
18-471 
23-384 
24-239 


-p. 161- 
a 2-192 
e 2-240 
a 92-412 
m 4-225 
f 4-234 
f 5- 90 
f 65-137 
f 5-141 
c 16- 72 
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f 2-482 
f 3-71 


-p. 174- 
f 5-373 
d 11-309 


-p. 180'- 
r 2-379 


-p. 182’- 
d 4-47 


-p. 183- 
f 4-286 
f 8-424 
c 18-226 


-p. 187- 
5-242 
5-244 
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11-384 
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15-160 
17-389 
17-555 
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20-569 
25-142 


A'S hh OD Oh hh 


-p. 192- 
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f 4-446 


-p. 197- 
f 3-409 
f 8-225 
d 9-216 
c 21-566 
c 24-460 


-p. 204- 
f 5-297 


-p. 213- 
r 2-486 
ce 19-251 
f 16-461 


-p. 215- 
c 7-474 


-p. 217- 
a 3- 64 


-p. 221- 
ec 2-231 
cf 4- 69 
e 6-226 
cf 9- 9 
f 13-241 
ef 22-147 


-p. 230- 
cf 4- 69 
f 4-307 


-p. 232- 
cf 4 69 


-p. 234- 
ec 10- 94 
c 21-334 


-p. 241- 
f 6-126 
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f 1-573 
f 9-204 


/ ¢ 16-411 


-p. 249- 
f 7-475 


-p. 257'- 
o 4-414 
o 5- 86 


-p. 261- 
2-492 
3-329 
4-337 
4-338 
9-491 

17-318 


-p. 276- 
f 2-395 
cf 3- 14 
m 3-447 
f 3-458 
f 3-459 
f 4-140 
ce 19-274 


-p. 279- 
f 17-486 
f 8-10 
s 9-77 
ec 18-319 


-p. 282- 
m 4-183 


-p. 284- 
v 5-491 
f 6-218 
cf 14-519 


-p. 286- 
v 9-461 


-p. 287- 
d 14-127 


-p. 289- 
ce 15-483 


d 14-227 


-p. 305- 
f 3-200 
f 4-159 
f 17-274 
e 10- 57 
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f 4-171 
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-p. 310- 
f 12-368 
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f 6-411 
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f 21- 16 
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a 3-205 
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9-160 

11-113 
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-p. 330- 
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f 9-109 
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f 6-285 
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d 11-356 
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cf 4-102 
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ef 4-328 
e 11-113 
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c 14-456 
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4-225 
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22- 50 


&an7ren 


-p. 415- 
e 15-402 


-p. 418- 
c 21-247 


-p. 420- 
d 15-274 
f 18-184 


-p. 423- 
6-281 
6-282 
7-595 

10-417 
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-p. 424- 
f 6-146 
ec 9-512 


-p. 429- 
ee 4-131 
ec 9-512 


-p. 431- 
ce 3-202 
r 4-125 


-p. 433°- 
a T- 28 


-p. 438- 
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f 11-360 
f 13-274 
f 13-304 
f 14-205 
ce 17- 87 
c 19-500 
f 21- 75 


-p. 461- 
e 20-115 
c 25-466 


~p. 463- 
p 25-507 


-p. 469- 
cf 3- 47 
c 16-602 
C 24-225 


-p. 475- 
f 10-433 


-p. 482°- 
e 2-488 


-p. 483*- 
r 5-422 


-p. 484’- 
r $-238 


-p. 485°- 
r 8-238 


-p. 486'- 
a $-243 
s 3-297 
c 16-604 
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e 13-349 


-p. 512- 
cf 2-328 
ef 2-360 
ec 18-162 


-p. 528- 
c 22-530 


-p. 529- 
f 5-258 
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dad 7-114 
c 11-239 


-p. 23- 
f 4-560 


-p. 28- 
2-318 
3-127 
4- 64 
4-140 
4-188 
4-323 
5-229 
8-195 
9-160 

11-113 
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-p. 33- 
3- 29 
3- 30 
3- 31 
4- 65 
4-188 
6-355 
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-p. 36- 
3-454 
5-275 
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-p. 43- 
ee 4-157 
cee 5- 85 
f 6-504 
a 7-34 


-p. 49- 
3-458 
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12-127 
18-337 
19-144 
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-p. 50- 
f 8-304 
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f 6-241 
c 20-336 


-p. 69- 
s 3-112 
ec 3-307 
ce 4-133 


-p. 72- 
f 4-459 


-p. 76- 
f 19-177 


-p. 77- 
e 9-181 
c 24-356 


-p. 80- 
3-481 
4- 8 
4- 52 
4-297 
4-446 
6-102 
6-379 
6-380 
6-403 
6-472 
6-473 
6-573 
7-420 
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f 8- 30 
f 
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8-174 
8-442 
14-259 
14-367 
15- 71 
15- 85 
15-155 
15-302 
16- 17 
17-127 
17-221 
18-420 
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19-488 
20-230 
20-374 
21-597 
21-601 
22- 15 
22-347 
22-363 
23- 71 


-p. 87- 
f 3-328 
f 3-454 
m 4- 52 
f 4-275 
s 
f 
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4-425 
6- 45 
6-103 
6-105 
ce 6-144 
ce 6-146 
ec 6-254 
cf %- 73 


-p. 113- 
f 6-418 
f 17-103 


-p. 120- 
3-438 
5- 1 
6- 60 
6-188 
7-474 
8- 10 
13- 90 
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-p. 127- 
cf 6-102 
f 6-127 
f 8-443 
f 9-306 


-p. 135- 
r 3-211 
c 20-582 
c 22-17 


-p. 136- 
e 10- 41 


-p. 139- 
d 8-286 
d 8-292 
ec 10-217 
ec 12- 91 
ec 17-308 
c 25-510 


-p. 149- 
p 11-264 
ce 13-443 


-p. 150- 
r 4-164 
r 4-373 


-p. 156- 
a 4 37 


VOL. 3 

-p. 157- 
r 6-11 
v 6- 12 
d 8-155 
e 12-202 

-p. 166- 
f 491 

-p. 170- 
p 3-210 

-p. 174- 
m 5-236 
f 6- 51 
c 17-447 

-p. 189- 
f 15-380 

-p. 191- 
d 3-256 
f 6-238 

-p. 202- 
r 4-195 

-p. 205- 
f 3-458 
f 5-249 
ef 5-275 
f 6-368 
d 6-507 
d_ 6-508 
c 23-427 

-p. 210- 
p 3-170 

-p. 211- 
a 4 5 
m 4-333 
o 4-445 
f 4-446 
f 6-240 
f 6-473 
ce 10- 44 
e 15-155 
f 16-101 





VOL.3 
-p. 221- 
f 4-297 
cf 4-404 
f 5-368 
f 7-18 
f 7-203 
f 7-625 
f 8- 2 
e l1l- ll 
ef 13-302 
f 15-498 
e 16-180 
ec 16-221 
c 21-114 
ce 23-163 
f 23-484 
-p. 227- 
r 7-458 
-p. 230- 
a 3-495 
r 4-293 
-p. 231- 
f 7-617 
ec 10-123 
f 10-181 
ec 10-392 
ef 13-378 
d 17-394 
d 20-534 
c 22-488 
-p. 238- 
d 3-292 
d 3-296 
f 3-307 
f 4-160 
f 4-412 
f 4-413 
f 4-568 
f 5- 86 
f 65-159 
f 6-282 
f 6-375 
f 6-471 
vy 6-473 
f 7- 30 
f 17-536 
f 15- 84 
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f 14-103 


-p. 254- 
f 3-308 
s 4-134 
f 4-461 


-p. 259- 
D 4 #/1 
f 5-101 
d 6-424 
f 6-473 
f 7-142 
f 17-611 
f 10-387 


d 11-238? 
p 16- 17 
c 18-102 
ec 22-288 
ce 24-345 


-p. 269- 
r 6-149 
ef 6-151 
cf 6-162 
11-107 
11-113 
14- 18 
17-275 
23-405 
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-p. 277- 
D 5-261 


-p. 278- 
a 5-261 
d 7-114 
f 11-238? 


-p. 280- 
f 10-186 
ce 23-185 
c 25-322 


-p. 286- 
a 4-219 


-p. 288- 
f 5-426 
cf 6-102 
d 8-367 
f 15- 31 
c 16-196 
c 16-535 
c 17-158 
c 25-350 


-p. 291- 
a 4-219 
s 4-594 
f 17-552 


-p. 297- 
a 3-243 
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VOL.3 
-p. 305- 
s 4- 46 
a 4-218 
-p. 306- 
a 4- 44 
f 12-366 
f 19-516 
-p. 309- 
d 4- 85 
dad 4- 86 
-p. 311- 
f 4-233 
f 4-235 
f 4-245 
f 5-215 
f 5-225 
f 6-246 
f 6-373 
f 6-505 
f 17-279 
f 7-300 
f 7-474 
ec 12- 85 
c 21-430 
-p. 323- 
ef 3-536 
f 5- 44 
f 5- 50 
f T- 84 
f 9-202 
f 10-370 
f 11-100 
c 18-372 
f 14-380 
c 17-334 
ce 25-525 
-p. 334- 
f 5- 45 
ec 10- 41 
f 10-871 
c 25-331 
-p. 336- 
f 6- 51 
f 10-276 


-p. 341- 
c 10-276 


-p. 349- 
f 8-137 
c 10-129 


-p. 370- 
f 6-418 


-p. 371- 
4-243 
4-287 
6-418 

f 7- 72 
8-256 
8-257 

10-234 
14-437 
24-140 
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-p. 374- 
cf 4-102 


-p. 375- 
a 4 45 
d 4-141 
f 4-188 
cf 4-214 
e 6-226 
c 18-184 


-p. 381- 
c 23-184 


-p. 393- 
e 10-280 
ce 16-440 


-p. 405- 
a 4- 58 
f 11-360 


-p. 408- 
f 10-334 
c 23-192 
f 23-297 


-p. 412’- 
r 4-411 


-p. 414. 
c 24-144 


-p. 415- 
f 4-286 
f 4-539 
a 6-169 
ef 6-172 
cf 7- 60 
cf T- 74 

7-614 

9- 96 

9-490 
11-223? 
11-233 
14-5138 
16-440 
17-370 
19- 45 
21-504 
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-p. 433- 
6-187 
6-544 
6-545 
8- 70 
8-131 
8-383 
8-391 
9-188 
9-357 
9-358 

11-384 
14-183 
16- 72 
18-101 
18-279 
18-434 
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-p. 439- 
cf 3-536 
f 6-403 
f 6-551 
f 7-414 
c 11-884 


-p. 444- 
r 6- 28 
s 9- 3 
e 10-198 
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VOL. 3 VOL. 3 VOL.4 VOL. 4 VOL.4 VOL. 4 | 
-p.447- | f 14-441 -p. 1- -p. 46°- -p. 79- -p. 125- 
f 7-435 | c 25-79 | f 5-264 | a 4218 | f 14-114 | f 6-245 
f 8- 68 f 15-487 . f 6-245? 
“p-504- | © 24-571 | -p.47’- -p.80- | f 6-444 
-p.455- | ma 6-337 a 5-155 | 6 54 501 
a 5-301 | f 8-304 -p. 5- f 14-238 | ~ - -p. 128- 
f 6-66 | f 10-241 | m 4-333 a 1-32 
m 11-231 | cf 4-445 -p. 48- -p. 82- 
-p. 463- ce 14-368 | f 17-625 | s 3-103 | -p.129%. 
d 3-560 -p. 521- p 8-307 f 6-442 
f 4-284 -p. 6- ce 10-241 -p. 86- 
-p. 468- v 5-309 f 6-379 f 6-392 -p. 129*- 
d 3-560 | f 6-33 -p.52- | ce 9-462 | f 6-284 
i'd 4-132 e 6- 39 -p. 31- ec 3- 87 f 9-320 f 6-442 
a 6-149 | d 25-474 | a 4-425 | ¢ go sig 
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-p.475- | cf 6-152 m 6-103 | ¢ g 51g | -P-131'- 
lef 4-157 | f 6-159 -p.33- | d 6-105 ce 2-429 
1s 4se8 |f 6-268 | f = =“ ce 6-144 ; 
ee 4-418 | f 6-403 | © 7% ~ | ee 6-146 -p. 89- -p. 131°- 
f 6-464 ce 6-254 | 2 4342 |r 4-161 
-p.476- | f 8-166 -p. 38- ce 15-529 |e 5-154 
Pe-s79 | f 15-476 | f 5-160 -p. 56- f 5-376 
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-p. 486- f 9-517 -p. 72- f 8-196 
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4-325 
4-327 
4-466 
4-478 
5- 37 
5- 60 
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5-210 
5-228 
5-250 
5-264 
5-310 
5-319 
5-326 
5-384 
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